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INSPECTOR OF CUSTODIAL SERVICES BILL 2003 
Second Reading 

Resumed from 11 November. 

HON PETER FOSS (East Metropolitan) [10.17 am]:  The Opposition enthusiastically supports this Bill.  First, 
the office of Inspector of Custodial Services has been more than justified in its creation.  As with many bodies, 
the initial appointee is vital for the job to be carried out appropriately.  We sometimes think that setting up the 
institution is enough, but the reality is that the people who are the institution are vital in determining the vigour 
with which the task is carried out.  Professor Harding and his staff have set up the office very effectively and 
well.  I congratulate Professor Harding: he has proved to be an ample and excellent pillar of the job in the first 
instance.  I am sure that whoever follows him in that position will have a good grounding.  I am pleased that the 
Government has also expressed those views about Professor Harding.   

The Inspector of Custodial Services was established when I was Minister for Justice.  I saw it as an effective aid 
to management.  It is a matter of informing not merely Parliament - although that is important - but also the 
minister.  A difficulty in any form of government department is the conspiracy of silence to ensure that the 
minister does not know what has gone wrong because that often causes disruption in the department.  The events 
seen on Yes Minister and Yes, Prime Minister are often the case within any bureaucracy.  One or two areas are 
specialists in this process - prisons is one of them.  They are very much bodies under discipline and there is no 
idea of whistleblowing or speaking out of turn or rank.  Problems are often difficult to find.  People operating 
prisons are also not greatly given to change or operating in a manner different from the way they are used to.  It 
is necessary to set up a body outside the hierarchy to find out what is happening, and then to drive change.  A 
similar office was created in the United Kingdom that had this effect.  It also allowed a lot of modernisation and 
the removal of poor quality prisons.  Interestingly, the UK had a similar impetus for this change; namely, the 
creation of privately run prisons.  Government prisons were the ones with enormous problems.  No form of 
contractual warrantee was in place for these establishments against which performance could be measured, and 
there was no benchmark to which the prisons had to perform to be handed over the money to do their job.  Many 
government prisons in the United Kingdom had to be closed or have radical change in their operations.   

Some interesting things have happened.  The Report of an Unannounced Visit to Hakea Prison, known as the 
Hakea report, was long coming and it needs to be dealt with by the inspector.  I have raised the matter with him.  
I need not move an amendment to this legislation as I have an undertaking that he will deal with it; that is the 
appropriate way to go.  The inspector rightly provides a debriefing as he leaves the prison and provides a draft 
report.  This gives the prison the opportunity to start to address matters prior to the report being made public.  It 
is a good incentive.  There is nothing like putting pressure on people.  One means is to say that a report will be 
filed and will be before Parliament, and then those involved will have an opportunity to say what has been done.  
It is preferable that prison operators say they are addressing most of the points raised by the inspector’s report.  
That is better than going in with a big stick afterwards.  That was partly the reason we provided for a delay 
between the report being given to the President and it being tabled in the Parliament.  However, they have had 
more than the 30 days.  In the case of the Hakea Prison report, they had almost a year from the time of the 
inspection to producing the report because the Ministry of Justice did not do anything about it.  It is disgraceful 
how very little was done with Hakea Prison for a long time.  That is not the intention.  In the future, Professor 
Harding intends to follow that procedure but to be a bit more vigorous on the reply by the Ministry of Justice and 
not take it that something is happening when, in that particular instance, it was clear that nothing had been 
happening.  I hope that the Inspector of Custodial Services follows up the Hakea report to make certain that it 
has been acted upon - it certainly was not shown that the Ministry of Justice was going to do much about it.   

On the other hand, Acacia Prison is a very good example of how the inspectorate works.  The report on Acacia 
Prison made it clear that there had been failings on the part of the contractor and the government supervision of 
that contract.  It was quite a difficult report for both parties involved and nobody came out unscathed.  However, 
it was interesting to note that by the time the report was made public, the inspector was able to say that the 
Ministry of Justice and Acacia Prison had acted on the report and had addressed the matters referred to in the 
report.  Having spoken to Professor Harding, it is quite clear that Acacia Prison is criticised because it is a 
benchmark.  However, it is still doing better than all the other prisons.  If we had a contract for the provision of 
services with all government prisons, written in similar terms to that with Acacia Prison, it would be interesting 
to see how many of those prisons would not be in dire danger of having their contract terminated.  That is what 
the Government in the United Kingdom did.  It said to its prisons, “If you get another report like that, you will be 
terminated.  We will put the service out to private contract because, obviously, you do not have the capacity to 
meet the terms of contract.”  This is starting to show that, by having at least one private prison, it can be used to 
compare the running of two different systems.  To have an inspector who can run the ruler over both systems and 
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indicate how they are going as a means of improving the quality of the running of our prisons and as a good 
management tool, is proving to be a very effective one.   

This legislation carries out a number of undertakings that were given at the time the original office was created 
by way of amendment to the Prisons Act.  It was intended for those undertakings to go into a separate Bill 
eventually, which is now being done - I am very pleased to see the Government carrying that out.  This 
legislation addresses a number of the minor problems that have emerged since the current legislation was put in 
place and it includes juvenile justice facilities that were, again, part of the undertaking.  However, it misses out 
on police lockups, which I regret.  I do not how they got left out of the legislation.  I am sure they will be going 
in.  The police are always good at making up some sort of excuse why lockups should not be included.  When I 
originally gave the undertaking that we would not put police lockups in there, there was a certain amount of 
squealing, squalling and wriggling on the part of the police.  However, the reality is that they look after police 
lockups and they incarcerate people.  Many police lockups would be considered to be entirely substandard.  It is 
disgraceful that they should be able to continue without being properly inspected.  I hope that the minister will 
give me some sort of timetable for when the final part of the range of inspectors services will be added to the Act 
- I see it is not there yet -   

Hon Nick Griffiths:  What reasons did the police give to you?  

Hon PETER FOSS:  That the police did not need it and that they were different.  They were excuses rather than 
reasons.  The general reason was that they did not want to do it.  The police thought it would be too much of a 
burden - the usual thing that what applies to everyone else does not apply to them - for them to put up with the 
inspections by the Inspector of Custodial Services.  The police said that they did not have a lot of prisoners in the 
lockups very often and that when they were in there, it was not for very long, therefore, it should not be 
considered.  It seems to me that Professor Harding would be able to make all those allowances himself.   

Hon Nick Griffiths:  But you didn’t find those reasons convincing -   

Hon PETER FOSS:  No, I found them entirely unconvincing.   

Hon Nick Griffiths:  But you weren’t able to advance the position.   

Hon PETER FOSS:  No, we said we would do it on a staged basis.  First we would deal with prisons and allow 
the Inspector of Custodial Services to inspect those services that were capable of being carried out by an 
independent contractor.  At that stage, nothing was being carried out in the juvenile area - it came under another 
Act anyway.  To pick up police lockups would have also been difficult because it was not intended at that stage 
that they should be given a contract to run police lockups.  I should also point out that recently, when I was in 
Albany, I talked to some people from the AIMS Corporation who run the court lockup there.  They said that it 
would be extremely helpful to the police if, while the court was on circuit, they could look after the police 
lockup.  The AIMS people did not go on circuit with the magistrate; they waited in Albany for the court to return 
and for there to be more prisoners to look after.  The people from AIMS were very keen to do this because 
during this period they were being paid to do nothing.  They would much prefer to look after the police lockup 
while the magistrate is on circuit because that would allow two more policemen to do police work.  That seems 
to me to be eminently sensible and I am sure it would be repeated around the State wherever there is a circuit 
magistrate.  It would not save direct money but it would provide an extra resource at no extra cost.  It seems to 
me to be entirely sensible.  Unfortunately, it may need an amendment to the Court Security and Custodial 
Services Act, but it is certainly one that I would support.  It is a matter of eminent good government that we 
should allow policemen to do police work and custodial people to look after lockups.  I mentioned that because it 
fits in with the general scheme of things.  I look forward to seeing police lockups included in the legislation, 
because, now that we have a separate Act, it could easily be done perhaps without amendment to the Court 
Security and Custodial Services Act.  This legislation has picked up the definition of “lockup”, which is the same 
under the Court Security and Custodial Services Act, but it does not have to be.  This legislation could have its 
own definition of “lockup”, which would be 90 per cent like the one from the Act, and we could take out 
whatever words do not allow police lockups to be including in the legislation.  That could be done quite easily.  I 
will not suggest that amendment because I know Professor Harding is very keen to have this legislation passed.  
I would normally suggest it but I will not do it this time because I do not want this legislation to be held up.   

Hon Nick Griffiths:  And it may have resource implications at this stage.   

Hon PETER FOSS:  Yes.  At this stage I will just raise the matter.  I do not intend to make an amendment, but it 
is a matter that should be raised because it is good government all around that we do that.   

I was concerned with some procedural difficulties.  As I mentioned earlier, the first one was that the release of 
the Hakea Prison report was too slow.  Another problem was with tabling of the report in the interim.  When the 
Hakea Prison report was finally tabled, there was a difference between the two Houses.  One was sitting and the 
other was not and there was a question about the 30 days.  Of course, the question was whether the report could 
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be released.  I think the President was prepared to release it but the Speaker was not, which caused a bit of a 
problem.  In the end, nothing happened.  However, I think that has now been dealt with in this legislation.  The 
other problem was the time between the inspection and the report.  I am one of those people who believes that 
we do not want to highly circumscribe in the legislation.  If we have a sensible administrator who is prepared to 
deal with it and to ensure he provides a service that is satisfactory to Parliament, I would much prefer that it be 
done by way of undertakings and understandings than to start putting into the legislation strict time limits.  I am 
quite happy to leave that.   

One other very important change is the independent visitor service, and I am very pleased with its performance.  
When I was the Attorney General I asked Professor Harding to take responsibility for the training and 
supervision of prison visitors.  The prison visitor concept is very old.  It involves independent people of some 
standing visiting prisons, talking to both prisoners and officers and reporting independently and directly to the 
minister in charge of prisons.  Problems arose in the past with that system.  Generally speaking, prison visitors 
were retired prison justices of the peace.  They were not necessarily the most active people.  They had been 
visiting prisons for quite some time and had been responsible for prisoners serving further periods of detention.  
It was a rather cosy arrangement.  They used to wander in, have a cup of tea with the superintendent, say hello to 
the officers and come back with a few complaints.  Their visits were generally unmethodical and untutored.  The 
coalition Government instituted the practice of having an in-house inspection service prior to the official one.  It 
became obvious that there was no check list against which to compare criteria such as cleanliness, tidiness and 
acceptable food standards - fundamental requirements such as the Army would expect.  The qualitative criteria 
can also be measured during those visits.  Prison visitors were not doing that.  However, one visitor did a very 
good job.  He was thorough in his approach and I thought it was appropriate.  I spoke to Professor Harding to see 
whether he could take prison visitors under his wing and guide them to perform the role in the same way as the 
inspectors do and to work their way through various elements of the prison to ensure he received feedback from 
continuing monthly visitations.  

The second problem was that when a report was written by one of the visitors it contained a number of matters 
that required checking.  The usual procedure was for the Ministry of Justice to do the checking.  That meant that 
reports became embroiled in the hierarchy again and were filtered, which meant that they did not provide an 
independent view.  Before that I asked that reports be dealt with by the Attorney General’s department within the 
Ministry of Justice, which was not part of the prison section, and report to me independently.  The reports I 
received after that had not been filtered through a dozen prison officers, the superintendent and ex-
superintendents who are now senior people in justice.  They provided an undiluted view on the veracity of the 
information from prison visitors.  That whole process is now under the Inspector of Custodial Services, which 
affords the prison visitor service official recognition.  According to Professor Harding, it is working well.  He 
receives a continuous flow of useful information from prison visitors.  I heartily applaud that.  Those changes are 
now showing a degree of good governance, which is encouraging for prisons.  Irrespective of what we might 
think about prisons, it is important that they do not waste money, do not allow corrupt practices, do not allow the 
quality of our investment in the land to deteriorate and ensure that money is not spent on an ineffective prison 
service.  That is why an inspectorate is a good thing.  It gives an independent management check and report on 
every aspect of prison operations to the minister in charge of prisons, so that we can ensure that the taxpayers’ 
dollar is being well spent with the ultimate aim of producing useful prisoners as opposed to useless prisoners.  I 
notice that, to his credit, Professor Harding considers that prisoners should be kept sufficiently occupied.  During 
the coalition Government’s term, one of the major problems with prisons, especially when a prison was 
overcrowded, was ensuring that all prisoners were fully occupied.  Nothing is worse for prison discipline or more 
wasteful of government money than prisoners sitting around all day with nothing to do.  That is one area that 
Professor Harding has emphasised.  I hope it leads to prisoners being occupied with worthwhile work for much 
longer periods.  The Opposition supports the Bill.  

HON GIZ WATSON (North Metropolitan) [10.34 am]:  The Greens (WA) also support the Bill and welcome 
the anticipated amalgamation of the powers of the Inspector of Custodial Services to be in stand-alone 
legislation, which was foreshadowed when the inspectorate was established in I believe 2000.  We believe that 
the Inspector of Custodial Services performs a very important role.  The Greens (WA) expresses its thanks and 
praise for Professor Harding’s work.   

Hon Peter Foss:  Hear, hear!  

Hon GIZ WATSON:  I speak to him fairly regularly, and when I can I study reports that he has tabled.  His 
appointment is a great step forward for the operation of prisons in Western Australia and, on many occasions, the 
inmates.  

It would be remiss of me not to say that the Greens did not support the circumstances in which this office was 
established.  A trade-off was arranged between the Australian Democrats and the then coalition Government to 
enable the establishment of a private prison in this State and to leave the door open for future private prisons, 
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which the Greens vigorously opposed and continue to oppose.  We made it clear that we thought the appointment 
of an independent inspector was a very important step forward, both in the management of prisons and for the 
rights of inmates in a prison system that had considerable problems.  To some extent, the system continues to 
have problems and receive criticism.  We debated the pros and cons of establishing a private prison to break 
what was seen as an intransigent culture in the majority of state-run prisons.  I will not revisit that debate.  
However, I put on the record again that the Greens do not consider that the trade-off of an independent inspector 
was appropriate.  It is interesting that the inspector’s recent report on Acacia Prison indicated significant 
problems, which were anticipated by the Greens, among others.   

Hon Peter Foss:  Which he says have been addressed.  Have you spoken to him about that?   

Hon GIZ WATSON:  I have spoken to Professor Harding about that.  In his view, some of those matters have 
been addressed and things are improving.  However, other sources have indicated that that view is not held by 
everybody.  Both Governments have been very lenient on the service provider of Acacia Prison.  It has been 
given considerable leeway to improve rather than be told it has not met its obligations.  A similar situation also 
exists within the court and custodial services because the service provider has breached its contract twice, if not 
three times.  
Hon Peter Foss:  They are still doing better than the State did by a factor of 20.  
Hon GIZ WATSON:  Certainly.  Professor Harding suggested that the main reason - I will stand corrected if it 
was not actually he who told me, but I believe it was - the State Government will not acknowledge the 
difficulties with the private prison system is the considerable additional cost of reverting to a state-run prison.   
Basically, the key reason for saying private prisons do not work - 
Hon Peter Foss:  It is not that they do not work; the fact is that they have not complied with their contracts.  They 
are still doing better than the state system. 
Hon GIZ WATSON:  We could have a long debate about whether they work or do not work, but I have 
undertaken, as have other members, to have a limited debate on this matter to expedite the passage of this Bill.  
For the record, the Greens (WA) do not believe that private prisons work.  It depends on what is defined as 
“work”.  They certainly make plenty of profit for those who run them.  Anyway, we will continue to speak out 
about private prisons on all levels.   
The reports produced by the inspector to date have been very useful and have resulted in a number of significant 
management practice changes within the prison system; we welcome and acknowledge that.  It is a limitation 
that the report on his findings is just a recommendation to the minister.  We would argue that there should be 
stronger provisions that would actually require changes.  The powers and functions of this Bill are not sufficient 
to require change within the prison system.  I guess that is always a question of judgment. 
Hon Nick Griffiths:  It is essentially a role of a public servant.  I think it is a matter for Parliament and the 
Government to determine priorities, but it is important to have recommendations. 
Hon GIZ WATSON:  Sure. 
Hon Peter Foss:  Who is the manager? 
Hon GIZ WATSON:  That is an interesting question.  That is a criticism I have heard from prison advocates.  
They appreciate the work of the inspector and think that he and his staff have the capacity to get into prisons and 
find the information that is required, but they feel that it is a political decision. 
Hon Peter Foss:  But that is up to us.  We have to put the pressure on the Government to make sure that it is 
carried out. 
Hon GIZ WATSON:  As members will be aware, I have occasionally asked questions about the inspector’s 
report and asked for a response.  Sometimes the answers are satisfactory and sometimes they are not received as 
quickly as I would like or are not as complete as I would like. 

Hon Nick Griffiths:  Perhaps you have made this agreement. 

Hon GIZ WATSON:  I understand.  In support of this Bill, I acknowledge the work of other people who visit 
prisons, particularly the independent visitor service.  Many people in not-for-profit organisations have made 
extraordinary contributions to the monitoring and critiquing of prison services by going into the prisons to visit 
inmates.  This work is often very emotionally demanding and is largely unrewarded financially, but it is a vital 
service and I acknowledge that.  An enormous amount of voluntary work also goes into ensuring fairness and 
justice within the prison system, because a large proportion of the community would rather think that these 
people will be locked up and forgotten about; however, people in prison still have rights and they still need 
programs to ensure that when they are eventually released back into the community they will be less likely to 
reoffend and more likely to integrate with the community.  That must be the outcome that everybody is looking 
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for.  The lack of provision of some of those rehabilitation and training programs is one of the criticisms that has 
been levelled at the management of the private Acacia Prison.  In particular, I acknowledge the work of the 
Deaths in Custody Watch Committee in raising a lot of issues that are now the subject of more formal 
investigation by the inspector.  Over the years their work has been crucial in trying to redress the unacceptable 
rate of deaths in custody.  I welcomed the comment by Hon Peter Foss about extending the role of the Inspector 
of Custodial Services into police lockups, and I raise that matter in the context of the deaths in custody issue as 
well.  Some of those deaths have occurred in police lockups. 

Hon Peter Foss:  That used to be the main source. 

Hon GIZ WATSON:  Yes.  Therefore, it is an important point to raise.  We agree that the inspector should have 
the powers to inspect police lockups.  In the same vein, a matter that I have raised with the Attorney General, 
which raises questions of jurisdiction, is that it should also be the role of the Inspector of Custodial Services to 
inspect all places of detention within Western Australia, including the commonwealth facilities that currently 
detain refugees. 

Hon Peter Foss:  They are doing that on contract. 

Hon GIZ WATSON:  I have had an exchange of correspondence with the Attorney General on this matter.  I put 
on record that, in the view of the Greens (WA), it would be totally appropriate for the Inspector of Custodial 
Services to be able to visit those places of detention, which are currently places of misery and despair for many 
people, much to the shame of Australian citizens.  Unfortunately, I have not received a positive response about 
the inspector being able to do that, but it is something I will continue to pursue on behalf of the Greens and on 
behalf of those people being held for extended periods in commonwealth facilities within Western Australia.  
With those comments, the Greens support the passage of this Bill and again acknowledge the important work 
that the inspector is doing in this State and, hopefully, will continue to do into the future. 
HON JOHN FISCHER (Mining and Pastoral) [10.48 am]:  I will make my remarks very brief.  Unfortunately, I 
missed this Bill previously, but I would like to express my interest in this legislation.  We support it, but do so 
extremely reluctantly.  I have listened to comments about the tremendous job that people have supposedly been 
doing in relation to this legislation, yet the two experiences I have had make it obvious that this is just another 
example of extending the total waste of taxpayers’ money.  I visited the Curtin Immigration Centre prior to it 
being closed down after Professor Harding had done an inspection.  I did not let anyone know I was coming.  
Having looked at the centre, I totally disagree with the report published by Professor Harding.  I also had a look 
at the Broome Regional Prison after Professor Harding had done a report on it.  I totally disagree with that report 
also.  I wonder sometimes what people think these prisons are for.  I am not against a system of independent 
observers reporting on conditions in the prisons.  I will support the Bill.  The minister looks shocked.  
Hon Nick Griffiths:  You are misinterpreting my reaction if you think I looked shocked.  
Hon JOHN FISCHER:  The minister dropped his jaw.  

Hon Nick Griffiths:  I was about to say something by way of unruly interjection.  I wonder whether you can tell 
the House where you disagree with Professor Harding’s reports.  
Hon JOHN FISCHER:  Certainly.  As far as Curtin goes, I have spoken on that subject before, and I brought it 
up in one of the committees on which I sit, when Professor Harding addressed the committee.  The general 
approach and the report he issued on the conditions were totally and utterly wrong.  That also applies to Broome 
Regional Prison.  When I inspected that prison, I thought the conditions were pretty good for someone who was 
meant to be locked up.  
Hon Nick Griffiths:  Was the point of difference between you and the reports simply that you thought the 
conditions were all right?  
Hon JOHN FISCHER:  In the institutions I looked at, yes, that is the case.  What concerns me is the extension of 
the parameters of the Inspector of Custodial Services.  I have a concern about taxpayers’ money being spent.  I 
presume all these prison visitors cost money.  

Hon Peter Foss:  Prison visitors are volunteers.  
Hon JOHN FISCHER:  What I was going to say was not that, but rather that the set-up for them does cost the 
State some money, and there is far too much emphasis, especially from previous speakers this morning, on what 
should happen here.  This brings to mind that I had a look at the Riverbank prison when it was operating.  I 
believe Professor Harding recommended that it be closed.   

Hon Peter Foss:  He did not recommend that it be closed; he recommended that either some money should be 
spent on it, or it should be closed.   
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Hon JOHN FISCHER:  Is that not recommending that it be closed, because this Government certainly did not 
spend any money on it?  

Hon Peter Foss:  He was actually disappointed that it was closed.  

Hon JOHN FISCHER:  Hon Peter Foss can have his say later.  

Hon Peter Foss.  I have already had my say; I am just interjecting, which is quite acceptable.  Professor Harding 
did not recommend that Riverbank be closed, and it should not have been closed; it should have had some 
money spent on it.  

The PRESIDENT:  Order!   

Hon JOHN FISCHER:  I know I am correct in what I am saying.  I was extremely disappointed; it was an 
absolute waste of government money when that facility was closed down.  From talking to the people who 
operated it, and considering the reason it was there, it seemed to me to be doing an extremely good job.  If Hon 
Peter Foss wants to have his little crack at it, he can get up and say it himself in his own time.   

I have some concerns about this legislation, and I will look very carefully once again at the budget next year to 
see exactly what it is costing the taxpayer.  

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [10.54 am]:  I thank Hon 
Peter Foss, Hon Giz Watson and Hon John Fischer for their support of the Bill.  Both Hon Peter Foss and Hon 
Giz Watson were very positive about the work of the inspector.  I note the point of view of Hon John Fischer; it 
is perfectly appropriate that he express in this debate where he differs about the work of the inspector.  I look 
forward to his questions during the Estimates Committee next year.  On the issue of police lockups, which was 
raised by both Hon Peter Foss and Hon Giz Watson, I note that the Minister for Police and Emergency Services 
is now also the Minister for Justice, and I will draw to her attention the observations of both honourable 
members.  The work of the inspector, in the view of the Government, is very worthwhile.  I look forward to this 
House being informed about the condition of juvenile detention centres as well as adult prisons in due course.  I 
commend the Bill to the House.  

Question put and passed. 

Bill read a second time, proceeded through remaining stages without debate, and passed.  
 


